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INTRODUCTION 


This  document  constitutes  the  Record  of  Decision  (ROD)  for  the  Department  of  the  Interior 
(DOI)  Bureau  of  Land  Management  (BLM)  for  issuance  of  a  Right-of-Way  Grant  (ROW)  for  the 
BLM  portion  of  the  Swan  Lake  North  Pumped  Storage  Hydroelectric  Project  (Project).  This 
ROD  is  issued  to  be  consistent  with  the  requirements  of  Title  V  of  the  Federal  Land  Policy  and 
Management  Act  (FLPMA). 

On  October  28,  2015,  Swan  Lake  North  Hydro  LLC  (SLNH)  filed  an  application  for  an  original 
License  for  the  Project  with  the  Federal  Energy  Regulatory  Commission  (FERC).  The  393.3- 
megawatt  (MW)  Project  would  be  located  about  1 1  miles  northeast  of  the  city  of  Klamath  Falls 
in  Klamath  County,  Oregon.  The  FERC  Project  Number  is  13318-003. 

On  December  18,  2015,  FERC  issued  notice  that  it  accepted  SLNH’s  application  for  filing  and 
requested  interested  parties  to  file  motions  to  intervene  if  desired.  The  DOI,  on  behalf  of  the 
BLM  and  the  Bureau  of  Reclamation  (BOR),  filed  a  motion  to  intervene  on  Eebruary  12,  2016. 

A  Draft  Environmental  Impact  Statement  (EIS)  was  issued  by  FERC  on  August  22,  2018  to 
which  BLM  submitted  comments,  and  the  Einal  EIS  was  issued  on  January  25,  2019.  BLM’s 
comments  and  suggestions  on  the  Draft  EIS  were  incorporated  into  the  Final  EIS.  On  April  30, 
2019,  FERC  released  an  Order  Issuing  Original  License  to  construct,  operate,  and  maintain  the 
Project  for  a  term  of  50  years.  The  License  is  subject  to  the  terms  and  conditions  of  the  Federal 
Power  Act  and  other  FERC  regulations  identified  in  the  License. 

On  September  15,  2017,  SLNH  submitted  an  application  to  BLM  for  a  ROW  authorization  to  use 
711  acres  of  BLM-administered  lands  for  Project  purposes.  The  Project’s  BLM  Case  Number  is 
OROR  68324.  BLM’s  action  is  to  issue  a  ROW  Grant  for  SLNH  to  construct,  operate,  and 
maintain  the  FERC’s  Staff  Alternative  on  BLM-administered  lands  as  described  in  the  FERC 
Final  EIS.  Because  the  BLM  assessed  the  FERC  Final  EIS  and  determined  that  the  impact 
analysis  was  sufficient  to  meet  BLM  obligations  under  the  National  Environmental  Policy  Act 
(NEPA),  the  BLM  determined  it  could  adopt  the  FERC  EIS  analysis. 

Per  40  Code  of  Federal  Regulations  (CFR)  1506.3(b),  a  non-cooperating  agency  may  formally 
adopt  a  lead  agency's  EIS  by  recirculating  it  as  a  Final  EIS.  BLM  adopted  FERC's  Final  EIS  by 
notifying  the  Environmental  Protection  Agency  and  recirculating  the  document  for  a  30-day 
period  beginning  on  July  5,  2019.  Also  on  that  date,  BLM  posted  the  Final  EIS  on  ePlanning 
with  the  following  project  number:  DOI-BLM-ORWA-L040-2019-0006-EIS.  The  Einal  EIS 
canbe  found  here:  https ://eplanning.blm. gov/epl-front- 

office/proiects/nepa/124016/176134/214603/20190703  BLM  FERC  FEIS  Swan  Lake.pdf 

PROJECT  OVERVIEW 


The  Project  would  consist  of  a  new  upper  and  lower  reservoir,  a  high-pressure  steel  penstock 
between  the  upper  reservoir  and  the  powerhouse,  a  powerhouse  with  generating/pumping 
facilities,  three  low-pressure  steel  penstocks  from  the  powerhouse  to  the  lower  reservoir,  a 
transmission  line  and  substation,  access  roads  to  the  lower  and  upper  reservoirs  and  to  the 
transmission  line,  and  accompanying  facilities.  In  its  entirety,  the  Project  would  occupy  roughly 
711  acres  of  land  managed  by  the  BLM,  19  acres  of  land  managed  by  the  BOR,  and  1,310  acres 
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of  state,  county,  and  private  lands.  The  power-generating  components  of  the  Project  would  be 
located  north  of  Swan  Lake,  approximately  1 1  miles  northeast  of  Klamath  Falls,  Oregon.  An 
average  of  about  1.187  gigawatt-hours  (GWh)  of  energy  would  be  generated  annually.  Power 
produced  by  the  Project  would  be  transmitted  from  the  powerhouse  through  an  adjacent  fenced 
substation  and  then  through  a  32.8-mile-long,  230-kilovolt  (kV)  aboveground  transmission  line 
to  interconnect  with  the  existing  non-project  Malin  Substation. 

BLM-Administered  Lands 

A  portion  of  the  upper  reservoir  and  adjacent  surrounding  fenced  area  would  be  located  on 
BLM-administered  lands  on  the  western  edge  of  Swan  Lake  Rim.  Part  of  the  penstock,  some 
access  roads,  and  approximately  one-half  of  the  32.8-mile-long  transmission  line  would  be 
located  on  BLM-administered  lands  along  Swan  Lake  Rim,  Horton  Rim,  and  Bryant  Mountain. 

PURPOSE  AND  NEED 


The  FERC/Project  Proponent’s  purpose  for  the  overall  Project  is  to  generate  and  provide 
hydroelectric  power  to  meet  part  of  Oregon’s  power  requirements,  resource  diversity,  and 
capacity  needs.  The  Project  would  use  surplus  renewable  power  to  pump  water  from  the  lower- 
elevation  reservoir  to  the  higher  reservoir  during  low  demand  periods  and  generate  power  for  up 
to  10  hours  when  grid  operators  require  more  energy  to  meet  demand  or  to  balance  sudden  drop- 
offs  in  solar  or  wind  production.  The  Project  would  have  an  installed  capacity  of  393.3  MW  and 
generate  approximately  1,187  gigawatt  hours  per  year,  and  it  would  operate  throughout  each  year 
during  its  service.  Power  from  the  Project  would  help  meet  a  need  for  power  in  the  region  over 
both  the  short  and  long  term.  The  Project  would  provide  power  that  would  displace  non¬ 
renewable,  fossil-fired  generation  and  contribute  to  a  diversified  generation  mix,  which  may 
avoid  some  power  plant  emissions  and  create  an  environmental  benefit. 

The  BLM  purpose  and  need  is  to  respond  to  SLNH’s  application  to  use  711  acres  of  BLM- 
administered  lands  to  facilitate  construction,  operation,  and  maintenance  of  the  Project, 
consistent  with  the  overall  Project  purpose.  The  BLM  purpose  and  need  stems  from  the 
overarching  policy  and  direction  in  the  FLPMA,  as  amended,  and  the  BLM’s  mission,  which  is 
multiple-use  and  sustained-yield  management  of  the  National  System  of  Public  Lands.  Under 
FLPMA  and  the  BLM’s  implementing  regulations,  the  BLM  is  responsible  for  managing  the 
public  lands  for  multiple  uses,  including  transmission  of  electric  energy  (43  CFR  §  2806).  Title 
V  of  FLPMA  authorizes  the  Secretary  of  the  Interior  to  “grant,  issue,  or  renew  rights-of-way  for 
generation,  transmission,  and  distribution  of  electric  energy’’  (43  U.S.C.  §  1761(a)(4);  43  CFR 
Part  2800). 

Under  43  CFR  §  2801.2,  the  BLM’s  objective  is  to  grant  rights-of-way  and  to  control  their  use 
on  public  lands  in  a  manner  that:  “(a)  protects  the  natural  resources  associated  with  public  lands 
and  adjacent  lands,  whether  private  or  administered  by  a  government  entity;  (b)  prevents 
unnecessary  and  undue  degradation  to  public  lands;  (c)  promotes  the  use  of  rights-of-way  in 
common,  considering  engineering  and  technological  compatibility,  national  security,  and  land 
use  plans;  and  (d)  coordinates,  to  the  fullest  extent  possible,  all  BLM  actions  under  regulations  in 
this  part  with  state  and  local  governments,  interested  individuals,  and  appropriate  quasi-public 
entities.’’  In  addition  to  FLPMA,  the  BLM  is  obligated  to  ensure  that  the  actions  it  authorizes 
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comply  with  other  applicable  laws,  including  NEPA,  the  National  Historic  Preservation  Act 
(NHPA),  and  the  Endangered  Species  Act  (ESA). 


The  BLM  decision  to  be  made  is  whether  or  not  to  authorize  the  ROW  Grant,  and  if  authorized, 
specify  any  modifications. 

BLM  DECISION 


Based  on  review  of  the  analysis  as  documented  in  the  FERC -prepared  Final  EIS,  the  BLM’s 
decision  is  to  authorize  issuance  of  a  ROW  Grant  to  Swan  Lake  North  Hydro,  LLC  for  the 
pumped  storage  hydroelectric  project  facilities  proposed  on  711  acres  of  BLM-administered 
lands  for  a  term  of  50  years  to  correspond  with  the  FERC  License. 

According  to  Title  504(b)  of  FLPMA,  "Each  right-of-way  or  permit  granted,  issued,  or  renewed 
pursuant  to  this  section  shall  be  limited  to  a  reasonable  term  in  light  of  all  circumstances 
concerning  the  project."  Grants  of  up  to  50  years  may  be  issued  for  major  facilities/systems  such 
as  an  electric  transmission  line  230  kV  or  greater  (BLM  Policy  and  Procedures  for  Issuance  of 
Long  Term  ROW  Grants  and  Easements  under  43  CFR  Parts  2800  and  2880,  June  2007). 

The  facilities  authorized  in  this  BLM  decision  include  the  following  (with  all  figures 
approximated): 

•  The  FERC  boundary  around  the  project  reservoirs,  penstock,  and  powerhouse  contains  120 
acres  of  BLM-administered  lands,  including  the  following: 

o  A  portion  of  the  upper  reservoir  on  22  acres  of  BLM-administered  land; 
o  A  high-pressure  steel  penstock  13.8  ft.  wide,  9,655  ft.  long  on  2  acres  of  BLM- 
administered  land; 

o  Remaining  fenced  area  contains  96  acres  of  BLM-administered  lands; 

•  The  FERC  boundary  in  the  area  of  the  transmission  line  and  access  roads  contains  591 
acres  of  BLM-administered  lands,  including: 

o  A  230-kV  transmission  line  300  ft.  wide,  32.8  miles  long  and  contains  557  BLM 
acres; 

o  Numerous  access  roads  that  are  50  ft.  wide,  totaling  8.29  miles  in  length  and 
occupying  34  BLM  acres. 

Implementation 

The  ROW  Grant  will  contain  appropriate  terms,  conditions,  and  stipulations  necessary  to  ensure, 
without  limitation,  consistency  with  (i)  the  Plan  of  Development  (POD)  and  engineering  plans; 
(ii)  the  Programmatic  Agreement  (PA)  and  associated  Historic  Properties  Treatment  Plan 
(HPTP);  and  (iii)  compliance  with  applicable  laws,  regulations,  and  agency  policies. 

In  accordance  with  43  CFR  §  2807.10,  the  BLM  must  issue  SLNH  a  written  notice  to  proceed 
(NTP)  authorizing  ground  disturbing  activities.  NTP  approvals  may  be  issued  in  stages.  Before 
the  BLM  will  issue  a  NTP,  SLNH  must  submit  an  updated  POD  which  includes,  without 
limitation,  final  engineering  and  design  drawings  for  the  proposed  Project  and  any  site-specific 
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actions  necessary  to  implement  specific  requirements  of  this  ROD.  The  updated  POD  is  hereafter 
referred  to  as  the  NTP  POD.  The  BLM  will  review  and  accept  or  reject  the  NTP  POD.  The  NTP 
POD  will  be  used  in  crafting  NTP  terms  and  conditions  governing  SLNH’s  construction  of  the 
proposed  Project.  Consistent  with  43  CFR  2805.15(e),  information  provided  through  the  NTP 
POD  may  also  be  used  in  updating  the  terms  and  conditions  of  the  ROW  Grant. 

Consistent  with  40  CFR  §  1502.9(c),  if  (i)  substantial  changes  in  the  proposed  action  that  are 
relevant  to  environmental  concerns;  or  (ii)  there  are  significant  new  circumstances  or  information 
relevant  to  environmental  concerns  and  bearing  on  the  proposed  action  or  its  impacts, 
supplemental  NEPA  analysis  by  SLNH  would  be  required. 

MANAGEMENT  CONSIDERATIONS  -  RATIONALE 


Title  V  of  the  Federal  Land  Policy  and  Management  Act  (FLPMA)  of  1976  authorizes  the 
BLM  to  grant,  issue,  or  renew  ROWs  over,  upon,  under,  or  through  BLM-administered  lands 
for  the  generation,  transmission,  and  distribution  of  electric  energy.  FLPMA  provides  that 
ROWs  may  be  granted  over  public  lands  for  systems  for  generation,  transmission,  and 
distribution  of  electric  energy  (43  U.S.C.  1761(a)  (4)).  BLM  regulations  found  at  43  CFR 
Part  2800  govern  BLM  ROW  Grant  applications  and  ROW  content.  Consistent  with  43  CFR 
§2801.2,  the  BLM  considers  issuance  of  ROWs  to  any  qualified  business  under  its  Part  2800 
regulations. 

This  decision  is  based  on  the  analysis  in  the  FERC-prepared  Final  EIS  which  BLM  adopted.  The 
Applicant  Proposal  and  the  Staff  Alternative  were  evaluated  on  how  well  each  met  the  Project’s 
purpose  and  need  and  the  magnitude  of  environmental  effects.  Based  on  their  review  of  agency 
and  public  comments  filed  on  the  Project,  and  the  review  of  the  environmental  and  economic 
effects  of  the  proposed  Project  and  its  alternatives,  inclusive  of  the  transmission  line,  FERC 
selected  the  Staff  Alternative,  described  in  Section  2.3  of  the  Einal  EIS  (pp.  18-21),  as  the 
preferred  option.  Under  this  alternative,  the  Project  would  provide  a  dependable  source  of 
electrical  energy  for  the  region  and,  with  executing  the  environmental  measures  proposed  by 
SLNH  (as  modified  by  FERC),  would  adequately  protect  and  enhance  environmental  resources 
affected  by  the  Project.  BLM  concurs  with  the  Staff  Alternative  and  approves  the  activities,  with 
protective  measures,  to  avoid  or  minimize  effects  to  BLM-administered  lands  while  achieving 
Project  goals. 

BLM’s  decision  includes  the  requirement  that  SLNH  comply  with  the  environmental  measures 
and  conditions  described  in  the  FERC  Final  EIS  and  License.  Additional  stipulations  for  the 
protection  of  BLM’s  interests  and  environmental  concerns  will  be  outlined  in  the  executed  ROW 
Grant. 

The  Project  would  be  consistent  with  the  2016  Southwestern  Oregon  Record  of  Decision  and 
Resource  Management  Plan  (SWO  RMP).  One  of  the  Management  Objectives  for  Lands,  Realty, 
and  Roads  is  to  “Provide  needed  rights-of-way,  permits,  leases,  and  easements  over  BLM- 
administered  lands  in  a  manner  that  is  consistent  with  Federal  and  State  laws’’  (SWO  RMP,  p. 
93).  The  Project  would  be  located  within  two  BLM  "ROW  avoidance  areas"  (Swan  Lake  Rim 
and  Bryant  Mountain  Extensive  Recreation  Management  Areas  (ERMAs)  designated  under  the 
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2016  SWO  RMP.  Rights-of-ways  are  granted  within  ERMAs  only  if  the  BLM  determines  that 
the  ROW  proposals  are  "compatible  with  the  protection  of  the  values  for  which  the  land  use  was 
designated,  or  when  no  feasible  alternative  route  or  designated  right-of-way  corridor  is  available 
as  applicable  with  BLM  laws  and  policy"  (SWO  RMP,  p.  95).  Therefore,  BLM  must 
demonstrate  that  it  has  taken  a  hard  look  at  alternative  routes  and  locations  before  authorizing  the 
right-of-way  action. 

BLM  determined  that  alternative  routes  and  locations  were  examined  in  detail  as  explained 
below  in  "Alternatives  Considered."  In  addition,  BLM  determined  that  the  Final  FIS  adequately 
analyzed  impacts  to  the  Swan  Lake  Rim  and  Bryant  Mountain  ERMAs.  The  proposed  upper 
reservoir,  penstock,  and  portions  of  the  transmission  line  and  new  access  roads  would  be  located 
within  the  Swan  Lake  Rim  ERMA,  and  about  4  miles  of  the  transmission  line  would  be  located 
within  the  Bryant  Mountain  ERMA.  The  SWO  RMP  states  that  both  ERMAs  are  managed  to 
“support  and  sustain  the  principal  recreation  activities”  associated  with  the  area.  The  Swan  Lake 
Rim  ERMA  is  managed  for  non-motorized  recreational  use  while  the  Bryant  Mountain  ERMA  is 
managed  for  semi-primitive  motorized  and  non-motorized  recreation  opportunities  (FEIS, 
p.114). 

The  Final  EIS  concluded  that  “as  discussed  in  our  analysis  in  section  3.3.7  (pp.  128-157),  any 
visual  changes  to  the  landscape  resulting  from  the  project  would  be  consistent  with  the  visual 
objectives  for  the  Swan  Lake  ERMA  and  therefore  compatible  with  recreational  objectives  for 
the  area  (FEIS,  p.ll8).  In  addition,  the  closing  of  temporary  construction  access  roads  following 
the  installation  of  the  transmission  line  would  prevent  unintended  creation  of  OHV  trails  in  the 
Swan  Lake  Rim  and  Bryant  Mountain  ERMAs.  Therefore,  any  impacts  to  recreational  use  in  the 
area  would  be  minor  and  short  term  and  would  not  interfere  with  BLM’s  recreational  objectives 
for  the  ERMAs  (FEIS,  p.  118).  The  applicant’s  proposal  to  co-locate  about  1.6  miles  of  the  line 
within  an  existing  transmission  line  corridor  within  the  Bryant  Mountain  ERMA  and  then 
parallel,  at  a  distance  of  about  500  feet,  another  mile  of  this  same  existing  transmission  line 
corridor  would  lessen  any  visual  effects  on  recreationists.  The  presence  of  the  project’s 
transmission  line  would  be  consistent  with  visual  objectives  for  the  Bryant  Mountain  ERMA  and 
therefore  compatible  with  recreational  objectives  (FEIS,  p.ll9). 

A  Draft  Environmental  Impact  Statement  (EIS)  was  issued  by  FERC  on  August  22,  2018.  BLM 
worked  with  DOFs  Office  of  Environmental  Policy  and  Compliance  (OEPC)  to  provide 
comments  which  were  then  combined  with  BOR’s  comments  and  submitted  to  FERC  from  the 
Department  of  Interior  (DOI).  FERC  issued  the  Final  EIS  on  January  25,  2019  and  BLM 
confirmed  that  comments  and  suggestions  submitted  on  the  Draft  EIS  were  incorporated  into  the 
Final  EIS.  BLM  determined  that  the  Final  EIS  met  Council  on  Environmental  Quality  (CEQ), 
DOI,  and  BLM  requirements,  and  adequately  analyzed  environmental  impacts  on  BLM- 
administered  lands.  Therefore,  no  supplemental  NEPA  analysis  is  necessary  for  the  BLM  to 
make  a  decision  on  the  ROW  grant  issuance. 
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ALTERNATIVES  CONSIDERED 


Section  2  of  the  Final  EIS  considers  and  analyzes  two  action  alternatives:  the  Applicant  Proposal 
and  the  FERC  Staff  Alternative.  Under  the  FERC  Staff  Alternative,  the  proposed  Project  would 
include  SLNH’s  proposal,  as  identified  in  its  application  including  measures  to  protect  or 
enhance  environmental  resources,  with  additional  measures  and  modifications.  Additionally,  a 
No  Action  Alternative  was  used  as  a  baseline  for  comparing  environmental  effects  of  the  Project 
and  demonstrating  the  consequences  of  License  denial. 

With  respect  to  the  transmission  line,  the  main  Project  component  involving  BLM-administered 
lands,  SLNH  conducted  a  transmission  line  corridor  alternatives  analysis  as  part  of  its  pre-filing 
studies.  Six  preliminary  routes  were  presented  during  a  public  meeting  in  Klamath  Palls  on  May 
30,  2011. 

Based  on  received  comments,  SLNH  refined  six  preliminary  routes  into  five  alternatives  for 
further  study.  The  five  route  alternatives  were  based  on:  using  existing  rights  of  way,  natural 
divisions,  and  agricultural  boundaries  where  feasible;  limiting  the  length  of  the  line  and  avoiding 
geographic  constraints  that  limit  line  constructability;  avoiding  populated  areas,  or  other 
conflicting  land  uses  where  possible;  avoiding  major  environmental  features,  including  Swan 
Lake,  Alkali  Lake,  and  other  important  wildlife  habitat;  avoiding  known  historic  and  culturally 
significant  resources  areas;  avoiding  or  minimizing  conflicts  with  agriculture,  including  center 
pivot  irrigation  features  and  other  agricultural  facilities;  avoiding  or  minimizing  impacts  to 
groundwater  resources;  avoiding  or  minimizing  impacts  on  federal  lands;  avoiding  private  lands; 
avoiding  or  minimizing  impacts  to  residences;  and  avoiding  airports. 

The  five  revised  transmission  line  route  alternatives,  illustrated  in  Figure  2-2  of  the  Final  EIS  (p. 
26),  were  presented  publicly  in  October  2011  and  considered  during  the  pre-application  phase  of 
the  licensing  process.  As  stated  in  Section  2.4.2  of  the  Final  EIS  (pp.  22-25),  SLNH  selected 
Route  4  as  its  preferred  alternative  (i.e.,  as  part  of  the  Applicant  Proposal)  for  the  following 
reasons: 

•  Route  4  would  have  the  fewest  number  of  transmission  line  poles  on  agricultural  lands. 

•  Route  4  would  affect  fewer  residences  than  routes  1,  2,  and  3. 

•  Route  4  would  have  fewer  aesthetic  impacts  to  residents  in  Swan  Lake  Valley  compared  to 
that  of  routes  1,  2,  3,  and  5. 

•  Route  4  would  have  fewer  aesthetic  impacts  to  Poe  Valley  residents  than  routes  1,  2,  and  3. 

•  All  five  routes  would  affect  public  and  private  lands,  but  Route  4  would  have  fewer  impacts 
to  public  lands  compared  to  Route  5  and  fewer  impacts  to  private  lands  compared  to  routes  1, 
2,  and  3. 

•  Route  4  would  have  less  potential  to  negatively  impact  wildlife  and  waters  of  the  United 
States  than  routes  1,  2,  3,  and  5. 

•  Route  4  would  best  address  concerns  raised  at  public  meetings  (to  the  extent  possible)  by 
minimizing  impacts  to  agriculture,  private  landowners,  and  wildlife. 

•  Route  4  would  be  the  shortest  in  length,  reducing  the  number  of  impacts  to  a  variety  of 
resources  as  well  as  Project  costs. 

Section  2.4  of  the  Pinal  EIS  (pp.  21-25)  further  explains  why  various  alternative  designs  and 
transmission  line  routes  were  not  preferable  to  FERC. 
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CONSULTATION  AND  COORDINATION 


Endangered  Species  Act  (ESA)  Consultation 

As  described  and  analyzed  in  Sections  1.3.3  and  3.3.5  of  the  Final  EIS  (pp.  5-6,  100-110), 
several  federally  listed  species  have  potential  to  occur  in  the  Project  area.  FERC  concluded  that 
most  of  these  species,  including  Lost  River  and  shortnose  suckers,  would  be  unaffected  as  the 
Project  would  not  alter  surface  water  hydrology  and  incorporates  adequate  protective  measures. 

FERC  did  determine,  however,  that  the  Project  may  affect,  but  would  not  likely  adversely  affect 
gray  wolves  (PEIS  p.  6,  108).  PERC  initiated  informal  consultation  with  a  letter  requesting 
concurrence  for  the  Swan  Lake  Pump  Storage  Project  (including  BLM-administered  lands)  on 
08/14/2018.  A  concurrence  letter  was  issued  to  FERC  by  the  U.S.  Pish  and  Wildlife  Service  on 
10/09/2018  (FEIS  p.  6)  that  the  project  “May  Affect,  Not  Adversely  Affect”  the  Gray  Wolf. 
PERC  made  a  “No  Effect”  determination  for  all  other  listed  or  proposed  species  (FEIS  106-110). 
No  designated  critical  habitat  occurs  or  would  be  affected  by  the  Project.  The  BLM  reviewed  the 
Pinal  EIS,  the  “No  Effect”  determination,  and  the  concurrence  letter  and  concluded  that  no 
additional  consultation  is  necessary. 

National  Historic  Preservation  Act  (NHPA)  Consultation 

The  BLM  designated  PERC  as  the  lead  agency  under  Section  106  of  the  National  Historic 
Preservation  Act  (NHPA)  for  the  Project,  by  letter  of  March  5,  2019,  pursuant  to  36  CFR 
800.2(a)(2).  FERC  is  phasing  compliance  with  Section  106  pursuant  to  36  CPR  800.4(b)(2)  and 
has  therefore  developed  a  Programmatic  Agreement  (PA)  to  guide  this  process.  FERC  executed 
the  PA  between  itself,  the  State  Historic  Preservation  Officer  (SHPO),  and  the  Advisory  Council 
on  Historic  Preservation  (ACHP),  with  the  Klamath  Tribes,  BLM,  BOR,  and  SLNH  as 
concurring  parties,  on  April  3,  2019.  SLNH,  as  the  non-Pederal  representative  of  PERC,  will 
implement  the  PA  pursuant  to  36  CFR  800.2(c)(4).  The  Modoc  Tribe  of  Oklahoma  has  also  been 
invited  to  participate  as  a  concurring  party  to  the  PA. 

The  PA  stipulates  that  SLNH  develop  a  Historic  Properties  Management  Plan  (HPMP)  in 
consultation  with  SHPO,  ACHP,  BLM,  BOR  and  the  Klamath  Tribes.  The  HPMP  will  include 
specific  protocols  and  procedures  for  identifying  historic  properties,  determining  eligibility  and 
effect,  and  determining  steps  to  resolve  adverse  effects  resulting  from  the  construction, 
operations,  maintenance,  and  modification  of  the  Project  over  the  life  of  the  License. 

BLM  determines  issuance  of  this  ROW  is  an  undertaking  under  Section  106,  and  has  adopted  the 
terms  of  the  PA  and  subsequent  HPMP  for  the  purpose  of  complying  with  36  CFR  800.3  through 
800.7  supporting  this  Decision. 

Tribal  Consultation 

There  have  been  many  Government  to  Government  consultation  meetings  and  other 
communications  between  BLM  and  the  Klamath  Tribes  and  between  FERC  and  the  Klamath 
Tribes  on  the  Project.  Meetings  between  BLM  and  the  Klamath  Tribes  began  on  January  26, 

201 1  and  most  recently  include  a  meeting  specifically  on  the  ROW  held  on  September  13,  2019. 
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Public  Involvement 

In  July  2016,  FERC  conducted  scoping  to  determine  what  issues  and  alternatives  should  be 
addressed  in  the  EIS.  A  scoping  document  was  distributed  to  interested  agencies  and  others  and 
noticed  in  the  Eederal  Register  on  July  14,  2016.  Two  scoping  meetings,  both  advertised  in  the 
Klamath  Falls  Herald  and  News,  were  held  on  August  9  and  10,  2016,  in  Klamath  Falls,  Oregon, 
to  request  oral  comments  on  the  project.  A  court  reporter  recorded  all  comments  and  these  are 
part  of  the  FERC  public  record  for  the  projeet.  FERC  issued  a  Draft  EIS  on  August  22,  2018, 
analyzing  the  effects  of  a  range  of  alternatives  for  the  proposed  project.  EERC  received 
eomments  on  the  Draft  EIS  from  multiple  federal  ageneies,  Oregon  Department  of  Fish  and 
Wildlife,  Klamath  County  Commissioners,  Klamath  County  Public  Works,  Oregon  Wild, 
Economie  Development  for  Central  Oregon,  Klamath  County  Eeonomie  Development 
Association,  Citizens  to  Protect  the  Swan  Lake  Community,  Klamath  Tribes,  and  28  local 
residents.  A  Final  EIS  was  issued  on  January  25,  2019  and  comments  were  reeeived  from  the 
Department  of  the  Interior,  Environmental  Protection  Agency  (EPA),  Klamath  Tribes,  and  two 
local  residents.  FERC  stated  that  the  interventions,  eomments,  and  recommendations  were  fully 
considered  in  determining  whether,  and  under  what  conditions,  to  issue  the  License. 

The  BLM  sent  the  EPA  a  notification  letter  of  BLM’s  adoption  of  EERC’ s  Einal  EIS,  and  the 
EPA  filed  a  Federal  Register  Notiee,  Vol.  84,  No.  129,  on  July  5,  2019.  Beeause  BLM  was  not  a 
cooperating  agency,  a  30-day  recirculation  period  was  required  for  the  Final  EIS.  BLM  also 
posted  the  Final  EIS  on  BLM’s  ePlanning  website  notifying  the  public  that  BLM’s  proposed 
action  was  to  issue  a  ROW  Grant  to  Swan  Lake  North  Hydro,  LLC  for  the  BLM  portion  of  the 
Projeet.  The  30-day  recirculation  period  for  the  Final  EIS  ended  on  August  5,  2019.  The  BLM 
received  no  comments  on  the  Einal  EIS  adoption. 
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APPEAL  PROCEDURES 


This  decision  shall  take  effect  immediately  upon  the  date  it  is  signed  by  the  Authorized  Officer 
and  shall  remain  in  effect  while  any  appeal  is  pending  unless  the  Interior  Board  of  Land  Appeals 
(IBLA)  issues  a  stay. 

Any  person  adversely  affected  by  this  decision  may  appeal  it  to  the  IBLA,  Office  of  the 
Secretary,  in  accordance  with  the  regulations  contained  in  43  CFR,  Part  4.  If  an  appeal  is  taken, 
a  notice  of  appeal  must  be  filed  in  this  office  at  the  following  address  within  30  days  of  this 
decision  for  transmittal  to  the  Board.  Any  appeal  should  be  submitted  in  writing  to: 

Field  Manager,  Klamath  Falls  Field  Office 
Bureau  of  Land  Management,  Lakeview  District 
2795  Anderson  Ave.  Bldg.  25 
Klamath  Falls,  OR  97603 

If  a  notice  of  appeal  does  not  include  a  statement  of  reasons,  such  statement  must  be  filed  with 
this  office  and  with  the  Board  within  30  days  after  the  notice  of  appeal  was  filed.  A  copy  of  a 
notice  of  appeal  and  any  statement  of  reasons,  written  arguments,  or  briefs,  must  also  be  served 
upon  the  Regional  Solicitor,  Pacific  Northwest  Region,  U.S.  Department  of  the  Interior, 

601  SW  2nd  Ave.  Suite  1950,  Portland,  OR  97204. 

The  BLM  will  only  accept  an  appeal  submitted  on  paper  that  is  either  delivered  in  person  or 
mailed/postmarked  on  or  before  the  last  day  of  the  appeal  filing  period.  A  notice  of  appeal  and/or 
request  for  stay  electronically  transmitted  (e.g.,  email,  facsimile,  or  social  media)  will  not  be 
accepted. 


Klamath  Falls  Field  Office 

Lakeview  District,  Bureau  of  Land  Management 
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